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On October 1, 2009 the American Immigration Lawyers Association sent a notice to its members indicating that USCIS has instituted a new program under which it will conduct audits/visits of some employers who have H-1B Visa employees.  Attached is a summary of this program from AILA, which we're forwarding to you for your consideration.

Under the Labor Condition Application (LCA) that companies file as part of their H-1B application, companies are expected to maintain a "public access file."  The so-called public access file is a separate file in which the company keeps a copy of the LCA document, which is supposed to be posted on the premises for ten days whenever a company files for an H-1B Visa.  The file should also include any internal company materials or methodology that is the basis for selling the wage, such as a company pay chart or schedule, if one exists.  Pursuant to the terms of this program, the Department of Labor or USCIS is entitled to view the public inspection file upon request.  Having practiced in this area for the past 16 years, we have never had one of our clients approached by any government agency requesting to see the public inspection file.  My expectation is that this new program will be similar in enforcement and that there will be a degree of initial activity by USCIS to convince employers that audit/inspections are occurring, but that its use will likely fade over time.  USCIS does not have enough staff or funding to regularly conduct such a widespread campaign of on-site visits.

However, the attached guidance from AILA is valuable and upon the chance that there is such a visit by USCIS to your premises, I recommend that you review it and have a policy in place should any USCIS officer visit your premises.  Upon the unlikely chance of the visit, our guidance to you is that you should first determine the authenticity of the visitor by requesting a copy of their credentials.  Second, you should immediately contact our office so that we are
aware that a visit is occurring.  As the guidance indicates, sometimes these visits are unannounced and if such a visit is unannounced, we will seek to have somebody at your premises as soon as possible.  The federal officers often seek to convince employers that unless they fully open their premises to any whim of the visiting inspector that dire consequences will occur.  Our firm disagrees with this position and our guidance is that after confirming the identity of the inspector, that they should be given access to the public inspection file, in a controlled environment, and that they are not entitled to have full access to your premises.  The fact that USCIS has taken the position that filing of an H-1B Visa gives them unfettered access to your facility has not been upheld by the federal courts, and I disagree with any such legal position that claims they can go where they want, when they want, within your business.  I think a reasonable response is to permit them to view the public inspection file, to provide proof that the prevailing wage for the position is indeed being paid, and to confirm that the employee is indeed working at your facility.  We do not recommend that you allow a federal officer to roam your premises or to dictate where they will go within your facility, unless they were to present a search warrant.  

Whenever the federal government undertakes these types of immigration employment related initiatives, they are often conducted in an overzealous fashion initially until the federal government is sued and thereby gains a reality check that causes them to be more reasonable in asserting the scope of their authority.  I expect that this new initiative will be no exception.


USCIS (and the FDNS inspectors referenced in this memo) do have legal subpoena power to request documents.  If you receive a subpoena, contact our office immediately and we will assist you in responding to it.  Be aware that the immigration service often issues subpoenas with unrealistic response deadlines, such as giving you one day to produce a large amount of documentation.  Our clients have rarely have received such subpoenas in the past; when they have occurred, it has only taken a phone call to USCIS to get them to be more reasonable and to obtain the necessary and reasonable period of time to reply to their subpoena request.   


In short, do not permit any USCIS/FDNS officer to bully your organization into thinking that you have to provide them with instantaneous and unfettered access to your premises or documents, as the law does not support such a position.


If you have any questions regarding this memo, the attachment or any other immigration matters, please do not hesitate to contact me at 717 718-8309 or Trebilcock@shumakerwilliams.com .
                                                                        CRAIG TREBILCOCK
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